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Tracing Duty of Climate Care

— Dr. Anwar Sadat

Abstract

Climate change poses an existential threat to mankind. The problem is being addressed at international level

largely. The states coming together to address it with the help of following international legal instruments,
UNFCCC 1992, Kyoto Protocol 1997, and Paris Agreement 2015 are well short of the mark to rescue the
planet from being doomed. This situation has prompted non-proft foundations, social groups, indigenous

communities, and environmental advocates to bring climate change litigations against their respective

governments failure to reduce adequate greenhouse gases and to take adequate adaptation measures to save

exposed population from the adverse effects of climate change. One of the tools which they are applying to

seek redressal of their grievances are duty of care, traceable to the common law of tort of negligence.
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Introduction

The various consequences of continuing
greenhouse gas emissions into the atmosphere have
been outlined in the successive Intergovernmental
Panel on Climate Change (IPCCO successive
reports (IPCC). The successive IPCC reports
confirm that human influence is unequivocally
responsible for the warming of the atmosphere,
ocean and land', which translates into adverse
effects. The adverse effects of climate change
include the loss of land and property, health and
ecological damages, threats to human security
and potential human casualties. International
climate change negotiations have not been able to
make the states reduce the required GHG needed
to ensure a stable climate system. A stable climate
system is the objective of the United Nations

Framework Convention on Climate Change
(UNFCCC) and any related legal instrument®.

This can be achieved with the stabilization of
atmospheric concentrations of GHG to a level
which would result in the prevention of dangerous
anthropogenic interference with the climate
system. The achieving of a stabilization mark of
atmospheric concentrations of GHG is needed
to ensure our ecosystems to adapt and food
production and economic development to take
place in a sustainable manner. The UNFCCC did
not identify any target of emission reduction to
achieve a stabilization mark. Rather it laid down
an initial nonbinding target of reducing emissions
from industrialized countries to 1990 levels
by the year 2000°. The Paris Agreement (PA)
identifies restricting global average well below
2 degrees Celsius and further aspires towards
1.5 degrees Celsius as the stabilization mark.
The IPCC has found that current pledges and
commitments made by the Parties to the PA are

not on the emission reduction pathways needed



to achieve the stabilization target rather it will
result in global warming of around 2.7 degrees
Celsius by 2100. In combating climate change
and mitigating its adverse effects, the UNFCCC
enshrines various principles which would apply
in fixing of obligations. The Parties have to take
precautionary measures to anticipate, prevent
or minimize the causes of climate change and
mitigate its adverse effects®. The precautionary
measures help in foreseeing and preventing
man-made changes in climate change. In fact
the first World Climate Conference called on
“governments to foresee and prevent potential
man-made changes in climate”. The next section
will trace the criteria of duty of care and the scope

of its applicability in climate change.

Criteria of Duty of Care and its Scope
of Applicability in Climate Change

Answering the duty of care requires answering
when one person owes a duty of care towards
another. Answering has been found to be
challenging but conflicting answers have been
located which say: when several general criteria
are met (i.e. a duty of care test) or when a number
of factual circumstances, which vary on a case-
by-case basis, occur. In Caparo Industries plc v
Dickman’, considered as the leading case on the
duty of care, the House of Lords attempted to
address this issue in the most definitive terms.
The House of Lords laid down a three-stage
test®. A duty of care exists based on foreseeability,
proximity and what is fair, just and reasonable.
The question to be asked is whether there is
a duty of foreseeability of harm on the part of
the defendant to the petitioner. Are any specific
injuries foreseeable-for example the impacts of
specific storm surges or hurricanes-and when
did such foreseeability arise? Courts will need
to answer both questions in order to impose
liability on defendants who are not currently
taking steps to mitigate their climate impacts or
did not begin taking concrete actions until well
after the resulting injury was foreseeable. It will
also require the following tests before imposition
of liability: (a) degree of reliability that petitioner

suffered harm; (b) proximity of connection

between defendant’s conduct and injury suffered;
(c) moral blame attached to defendant’s conduct;
(d) policy of preventing future harm; (e) extent
of burden to the defendant and the consequences
to the community of imposing a duty to exercise
care with resulting liability for breach; and (f)
availability, cost, and prevalence of insurance for

the risk involved’.

It has been observed in the last two decades
especially that human rights and climate change
considerations are increasingly shaping tort law by
focusing on the gradual expansion of the duty of
care. The plaintiffs are leaning quite significantly
on the tort instrument of duty of care against
governments and private companies for their
failure to lower their emission of greenhouse gases.
The plaintiffs find it challenging to prove that
the adverse effects of climate change on society,
individuals and ecosystems have happened due
to inaction on the part of government agencies
and private individuals to mitigate greenhouse
gases. For example, the proof of negligence by
an agency that particular emissions of cars driven
in New Delhi with reduced glacier snowpack in
the Himalayan range. And even if a causal link
can be established between the offending action
and the harm, what is the proper measure of the
car companies’ liability in the face of multiple
sources of greenhouse gases over an extended
time period? These are challenging issues but the
increasing number of climate change litigations
in many jurisdictions warrant attention of two
elements of negligence-the duty of care and its
breach. Before discussing the application of duty
of care in climate change litigations, it is needed
to provide an overview on the duty of care in

international law.

General Obligations of Duty of Care

in International Law

As compared to duty of care towards plaintiff by
a defendant, general duty of care in international
law called due diligence obligation is used as a legal
standard of conduct but only by reference to a pre-
existing rule of international law. In this sense, if a

state has acted with the required diligence under



a particular rule, it can avoid the bad outcome of
being found to have violated the rule. In this case,
the primary rule is the duty of prevention not to
cause harm to another state. In fact, the no-harm
rule is an extension of the Roman law maxim
of “sic utere tuo ut alienum non laedas” (use your
property so as not to injure that of another). The
content of this rule has been shaped by 7rail Smelter
arbitration award in 1941.5The rule which states
that “No state should use its territory in such a
manner that results in significant injury to another
state or areas beyond national jurisdiction” has
been upheld as part of the customary international
law by the ICJ’s advisory opinion in nuclear
weapon case.”The no-harm rule is an obligation
of conduct not result, which means that a State is
obligated to comply with the prevention duties to
minimize the chance of harm to another. Article 3
of the International Law Commission’s (ILC) 2001
Draft Articles on “Prevention of Trans-boundary
Harm from Hazardous Activities” mentions
that main duties relating to the prevention of
significant transboundary harm, or minimizing
at any rate the risk thereof, include taking “all
appropriate measures.”'”The latter may include all
legislative, administrative, and procedural duties
with respect to an industrial activity likely to have
a transboundary impact. The prevention duties
or appropriateness of the measures will depend
on the facts and circumstances of each particular
case or situation.'" In the Pulp Mills case 2010, the
International Court of Justice (the ICJ) described
undertaking an environmental impact assessment
in a transboundary context as part of customary
international law.!?In the case, the IC] added
that “due diligence, and the duty of vigilance
and prevention which it implies, would not be
considered to have been exercised” if a State failed
to carry out an environmental impact assessment
EIA before approving a project liable to affect

trans-boundary environmental resources."

The significance of this authority in the context of
climate change is also relevant as there are treaty-
based obligations to conduct an environmental
assessment (EA) when harm could affect the
Antarctica or the high seas.” There are some

scholars who argue that there is a new customary

international law rule is being shaped by states
which requires astate to carry out climate assessment
(CA) before authorizing a planned activity likely
to contribute significantly to climate change.’® In
their view, the inclusion of consideration for GHG
emissions in national EA procedures is sufficiently
widespread, representative, and consistent enough
to constitute a prevailing and arguably, “general”
practice.””While the inclusion of GHG in EA
procedures is a clear trend, it is not a universal
practice. What distinguishes a custom from mere
usage is acceptance by States as it is their legal
obligation (opinio juris)." It is quite difficult to
establish this subjective element.” It is generally
understood, as international courts and tribunals
have held in successive cases, that States have
accepted as law an obligation to carry an EA at least
in a transboundary context.”* The question here is
whether States have accepted a similar obligation in

the context of global environmental harm, namely
GHG emissions.?!

Obligation to Mitigate GHG in Climate
Change Treaties

Prevention is an anticipatory principle that seeks
to avoid foreseeable risks. It operates distinctively
from the curative approach that international law
traditionally adopts to respond to wrongful acts
and seeks to avoid harm in the first place. The duty
to prevent harm is not included in the operational
part of the climate change treaties. The reason is
traceable to the fact that the rich countries being
primarily responsible for greenhouse gas emissions
opposed any recognition of the no-harm principle
and concomitant recognition of liability and
compensation. The climate change treaties assign
a duty to the Parties to reduce greenhouse gases
in a very general term inspired from the principle
of common but differentiated responsibility and
respective capability. The scholars describe the
obligations enshrined in the change treaties as a

mixture of hard and soft obligations.

The duty to reduce GHG gases emanates from
Article 2 of the

Convention on Climate Change (UNFCCC)

United Nations Framework




embodying the objective of the Convention.””
Article 2 is (1) bound by the assumption that
human beings interfere with the climate system
by increasing atmospheric gas concentrations,
and (2) assumes that human activities can prevent
these gases from rising above a threshold of
“dangerous interference.” The Paris Agreement on
Climate Change sets a particular threshold 2 to
1.5 degrees Celsius increase above pre-industrial
levels as dangerous. There are scholars who are of
the view that this obligation would be part of the
general principles of international law and would
further imply a duty to ensure that state climate
policies respect human rights commitments under
international law.”? This argument seems to be
making its impact on the nationally determined
contributions (NDCs)** which all states party
to the Paris Agreement on Climate Change have
to prepare, maintain, and revise every five years.
NDCs should reflect ambitious greenhouse gas
mitigation targets in order to prevent further
damage from climate change. It is worth noting
that a party to the Agreement is not required to
achieve the goal which it has set for itself in NDC,
but they are required to take domestic measures in
order to meet their NDC targets.

Applicability of Duty of Care and
Human Rights Situation

There are a number of IC] judgments which
underline that the duty of care or due diligence
obligation applies to a state, insofar as they exist
within a particular primary treaty or customary
rules of international law, within the particular field
of international law. In the context of the primary
rule of no harm and the UNFCCC obligation in
Article 2, international law scholars have derived
three standard of care factors to evaluate the due
diligence of a state when its act has potential
transboundary effect or its potential effect in areas
beyond national jurisdiction.”The following three
criteria, (1) the chance to act or prevent, (2) the
foreseeability of harm, and (3) the proportionality
of the choice of measures to prevent or to minimize
risk, can be deployed to evaluate diligent conduct
of states’ efforts towards preventing excessive

release of GHG emissions.?® These criteria do not
suggest specific rules of conduct; rather they leave
room for states to determine which measures are
necessary and appropriate and which are feasible
and available within their capacities to achieve
the given objective. The general definition of
risks given by the International Law Commission
(ILC) in its Draft Articles on “Prevention of
Trans-boundary Harm from Hazardous Activities
20017 could, in principle, also cover activities that
increase the risk of, or contribute to climate change
damage.”” Minimizing risk is defined in the ILC
commentary as pursuing “the aim of reducing to
the lowest point of the possibility of harm.”?® This
definition is applicable in the context of climate
change damage, and results in an obligation
for all countries to contribute to stabilizing of
greenhouse gas concentrations in the atmosphere
to a level where substantial damage to land and
people is prevented. Excessive emissions which
result in dangerous anthropogenic interference
with the climate system translate into substantial
damage to land and people which in turn seriously
undermines the right to life, to a private life, to a
family, food, water and physical well-being. Several
of these rights are protected human rights under
global and regional human rights instruments.It
is also attributable to the malleability of human
rights rules which makes it possible to bring a
number of climate change linked impacts within
their remit. As opposed to the malleability
argument, the European Court of Human Rights
ruled in fvan Atanasov v. Bulgaria saying “Article
8 of the European Convention on Human Rights
is not engaged every time causing environmental
deterioration but only where there is a direct and
immediate link between the impugned situation
and the applicants home or private or family
life.”* Moreover, an arguable claim under Article
8 may arise only where the hazard at issue attains a
level of severity resulting in significant impairment
of the applicant’s ability to enjoy her home, private
or family life.”!



Duty of Care in Torts and its
Applicability in Climate Change

Although prudence and caution hold the key in
understanding duty of care, “[t]he word “duty” is
used to denote the fact that the actor is required
to conduct himself in a particular manner at the
risk that if he does not do so he becomes subject to
liability to another to whom the duty is owed for
any injury sustained by such other, of which that
actor’s conduct is a legal cause.””*Generally, the
duty of care is traceable to the common law tort
of negligence, which consists of conduct in which
there is, from the defendant, usually either no
advertence or insufhicient advertence to the nature
of the conduct and/or its consequences.**The
following three ingredients differentiate negligent
harm from intentional harm: “(a) a legal duty on
the part of the defendant towards the plaintiff;
(b) breach of that duty by conduct of that kind
mentioned in; (c) harm resulting to the plaintiff
as a consequence of that breach.”* Additionally,
the English common law protecting the use and
enjoyment of private land provides the basis
to bring private nuisance actions against those
such as operators of a factory causing damage
or unreasonable interference with their use or
enjoyment of their land, typically with smoke,
noise or effluent. In the wake of industrialization
the employer or the operator is under a general
duty of care to reduce risks “as low as reasonably
practicable.” Duty of care has been used as a basis
to pass legislations relating to health and safety at
workplace.

Considering the above-mentioned definition, the
duty element can be seen to suggest two separate
questions: (i) to whom is the duty owed? (ii) what

does the duty entail.

As climate change is being considered to be one
of the defining challenges of our time, a variety of
approaches are being deployed to deal with this
challenge at global, regional and local level. The
predominant one at the global level is anchored
in the multdlateral treaty regime comprising

the United Nations Framework Convention on

Climate Change (UNFCCC) 1992%, the Paris
Agreement 2015%7 and the rules adopted by the
Conference of the Parties (COP) to the UNFCCC
and the Conference of the Parties serving as the
Meeting of the Parties to the Paris Agreement™.
The multilateral approach has not been found
to be in sight of preventing atmospheric
concentrations of anthropogenic greenhouse gases
from harmful human induced interference with
the climate system. The channelling of climate
actions envisaged in the Nationally Determined
Contributions (NDCs) are estimated to result in
global average temperature increase to 2.7 degree
Celsius as compared to pre-industrial levels by
the end of this century. The overshooting of the
temperature goal of 2 degree Celsius agreed upon
by the Parties to the Paris Agreement, let alone 1.5
degree Celsius, will deeply affect the enjoyment
of human rights of present generation as well as
future generation around the world. In some of the
jurisdictions in Europe, the potential overshooting
of the climate goal and its potential impact on the
ecosystems, societies and children serves as ground
of climate change litigation. The paper is broadly
divided into two parts: (i) Duty of Care in the two
important climate change litigation cases accruing
within the territory of the Netherlands - Urgenda
v. The Netherlands” and Milieudefensie v. Shell” (ii)
No Harm Rule serving as the basis of duty of care
substantiated over the years of the rule in judicial
pronouncements and in other major international
environmental law outcomes. The objective of the
paper is to analyze the challenges and opportunities
in the invocation of the duty of care in dealing with
the mitigation of greenhouse gases in the domestic

legal systems and international legal systems.

In both the cases, the Court relied upon the
duty of care ensuing from Article 6:162 of the
Dutch Civil Code requiring the defendant to take
climate change mitigation. This provision defines
tortious acts as including acts and omissions ‘in

violation of... what according to unwritten law

has to be regarded as proper social conduct. The
first is the Urgenda v. The Netherlands, where the
Hague District found that the Netherlands had an




obligation to reduce its greenhouse gases (GHG)
emissions by 25% by 2020 as compared to 1990.
Second is the Milieudefensie v. Royal Dutch Shell
where the District Court of The Hague passed
an innovative judgment on 26® May, 2021,
interpreting the Shell’s duty of care towards
the inhabitants of the Netherlands. The Court
required the Shell (oil-gas company) to mitigate
climate change by reducing its carbon dioxide
emissions resulting from its global operations by at
least 45% by 2030 as compared to 2019 level. On
12 November 2024, the Dutch Court of Appeal
overturned the 2021 judgment given by the Hague
District Court in the Shell case in sharp contrast
to the Urgenda Judgment. In the latter, the Court
of Appeal and the Supreme Court affirmed the

judgment of the Hague District Court, albeit on a
different legal basis.

Duty of Care as Mitigation Obligation
Urgenda Judgment

Use of a tort-based instrument to protect the
environment is not new, but is currently being used
to prevent climate change. In Urgenda Judgment,
the Hague District Court ruled in 2015 that the
Netherlands had breached the standard of due
care by implementing a policy that would lead
to a reduction of Co2 emissions by 2020 of less
than 25% compared with 1990 emissions.*' The
Supreme Court of the Netherlands took similar
line underlining “rights turn” and also saying “the
States obligation to protect the right to life and
the right to private and family life under Articles 2
and 8 respectively of the European Convention on
Human Rights (ECHR) implied an obligation to
reduce its GHG emisssions by at least 25 percent
by the end of 2020 compared with 1990 levels.
By contrast, in Natur Og Ungdom, the Supreme
Court of Norway found that the issuance of ten
petroleum production licenses did not involve a
real and immediate threat on the rights to life or to
private and family life under the ECHR.

In order to trace the basis of this obligation

under the standard of care, the Hague District
Court leaned on in Article 162 of book 6 of the
Dutch Civil Code stipulating that a person can
be held liable if there is a violation of personal
right, a breach of a statutory duty or breach of
the unwritten standard of due care that must
be observed in society.”In addition to certain
elements of the specific case law of the Dutch
Supreme Court, the factors the Hague District
Court took into account in determining the scope
of the duty of care owed by the State were: (i)
the nature and extent of climate change damage
ensuing from climate change; (ii) the knowledge
and foreseeability of this damage; (iii) the chance
that hazardous climate change will occur; (iv) the
nature of the acts (or omissions) of the State; (v)
the onerousness of taking precautionary measures;
(vi) the discretion of the state to execute its
public duties-with due regard for the public law
principles, all this in light of: the latest scientific
knowledge; the available (technical) option to take
security measures, and the cost-benefit ratio of the
security measures to be taken.®. After considering
these factors, the Court concluded that “to prevent
hazardous climate change, the Netherlands must
take reduction measures” in accordance with the 2

degree Celsius limit.*

Urgenda judgment has been described as the very
first court decision...that orders a state to limit
GHG emissions for reasons other than statutory
mandates®®. Some of the scholarships followed
after the judgment expected that the case would
open a new era of climate change litigation and

lead to stricter climate policies.
Milieudefensie v. Shell Case™

Likewise of the Urgenda judgment (by contrast to
the subsequent Supreme Court decision, which
applied the European Convention on Human
Rights), the main legal point in the Miliuedefesie
v. Shell case was whether Shell’s failure to further
cut in emissions of greenhouse gases constituted
a breach of tort law. The controversy revolved
around the interpretation of Article 6:162(2) of the
Dutch Civil Code, which defines “a tortious act as

an act or omission in violation of a duty imposed



by law or of what according to unwritten law
has to be regarded as proper social conduct”. On
November 12, 2024, the Hague Court of Appeal
overturned the judgment of the Hague District
Court in the Case. While some elements of the
legal reasoning remained aligned with the District
Courts decision, there were some notable shifts
also. For instance, the Court of Appeal reathrmed
that Shell has a special duty of care to reduce
greenhouse gases, in alignment with international
and scientific goals, beyond existing European or
domestic laws. In tort law, the standard of diligence
for a given activity (the level of the “duty of care”,
in common law vocabulary) is inherently dynamic.
It is determined therefore not only by reference to
applicable laws and mandatory regulations, butalso
in relation to those “unwritten” yet recognizable
norms of social conduct and best practices, shaped
by both subjective and objective circumstances */.
Like the first-degree decision, the Court of Appeal
confirms that, in corporate climate responsibility,
these “unwritten norms” derive from a wide array
of sources, such as Articles 2 and 8 from the
ECHR, the UN Guiding Principles on Business
and Human Rights, the Paris Agreement, the
OECD Guidelines for Multinational Enterprises
on Responsible Business Conduct, and various soft
laws and documents issued by private and public
entities (such as the Intergovernmental Panel on
Climate Change (IPCC) and the International
Energy Agency (IEA) reports, or the scientific

community recommendations).

The Court of Appeal reiterates that Shell, in order
for its actions to be considered lawful, must take
into account all this vast body of formal and
informal provisions well beyond strict climate
legislation (such as, at EU level, among others,
the EUETS and the next ETS2 Directives, the
Corporate Sustainability Reporting Directive, and
the recent Corporate Sustainability Due Diligence
Directive (CSDDD).

Validity of Legal Reasoning in Supply-
Side Corporate Responsibility

One of the aspects of the judgment that has

drawn considerable attention is the supply-side

corporate climate responsibility for emissions. It
is within limits if the corporates are asked to limit
or curb their emissions for the first two categories
of emissions: (i) Direct emissions released by the
Company (ii) Indirect emissions, resulting from

purchased energy.

But asking them to limit or reduce or put
some restrictions on the third-party emissions
comprising all the emitters in the value chain,
including end-users, is apparently not justifiable.
In the given case, Shell argued that it would be
unfair to impose liability for emissions that are
asked and bought by, third parties i.e. the final
users. Shell maintained that companies cannot be
held liable for merely providing the market goods
that the market participants themselves need.

Juliana Case

In Juliana v. United States, the youth plaintiffs
challenged the national government for its
deliberate and extensive support of fossil fuel
production notwithstanding the grave known
dangers associated with greenhouse gas emissions.
The plaintiffs in j/uliana allege that the government
actions in this regard constitute a violation of public
trust doctrine since, they contend, atmospheric
stability is a shared commons resource that the
government is obliged to protect. Although not
formally a cause of action, the Juliana plaintiffs do
evoke tort by frequently referencing a duty of care
on the part of the trustee governments®.

Strengths and Limitations of Urgenda
and Milieudefensie Judgment

Although scholars have suggested that the Urgenda
judgment would open a new era of climate change
litigation and lead to stricter climate policies,
but the questions about the validity of the legal
reasoning and interpretation of the scientific
reports underpinning the determination of the
Urgenda target have been raised. The Courts in
other countries have dismissed cases, in particular
on the ground that imposing a mitigation target
fell beyond their constitutional power. Other cases

on climate change mitigation decided in favour




of the plaintiffs were primarily concerned with
consistency of a states conduct with its own laws,
policies or strategies, rather than with the judicial
determination of the mitigation target applicable
to the defendants.

In the Shell Judgment, the Hague District Court
derived from the reports of the Inter-govenmental
Panel on Climate Change (IPCC). In fact, it has
been found that these targets are vaguely informed
by science, they essentially result from political
agreements. The scientific method cannot make
the value judgments necessary to determine the
right balance between the costs and benefits of
mitigation. It is notable that the IPCC is precluded

from making any such policy recommendations.

The framing of the mischaracterized origin and
nature of the temperature targets as something
which the states are supposed to achieve through
cooperation, not as a scientific necessity as

presented in the judgment.

As regards the legal force of the temperature target,
climate change literature refers to as ‘collective
obligation’. The Paris Agreement does not require
its Parties to communicate or implement NDCs
that are consistent with these targets. For lack
of consistent state practice, an obligation of
communicating or implementing goals consistent
with the 1.5 or 2-degree temperature targets cannot
be identified as customary law or subsequent
state practice”. At most, the temperature targets
indicate a standard of due diligence states must
seek to reflect when implementing their general
mitigation obligation, for instance by considering
whether they can adopt consistent NDCs rather
than a firm yardstick against which a state’s
obligation action could be assessed™.

As regards Urgenda case, states certainly have an
obligation to mitigate climate change as parens
patriae- obviously so under climate treaties, and
arguably so under customary law, and perhaps
then also under tort law or (as the Supreme Court
found in Urgenda) human rights treaties. But
the same argument cannot be made with respect

to private companies operating in a competitive

environment; even in the case of a multi-national
oil-and-gas company to which slightly over 2% of
global historical emissions can be attributed”. In
the Milieudefensie Case, the Hague District court
interpreted Shell company’s mitigation duty to
be ensuing from Article 6:162 of the Dutch Civil
Code™. This provision defines tortious acts as
including acts and omissions ‘in violation of ...
what according to unwritten law has to be regarded
as proper social conduct’. Accordingly, the Court
considered that Shell ‘must observe the due care
exercised in society’, to be interpreted in the light

of ‘all circumstances of the case’.

Conclusions

As the impacts of climate change are becoming
more life-threatening and the consequent climate
change negotiations are proving to be disappointing
in terms of national governments lack of
inclination in adopting more ambitious climate
mitigation and and adaptation, climate change
negotiations inspired from several bases, including
duty of care, are going to increase in number. Duty
of care linked judicial decisions discussed in the
paper are built on shaky foundations, relying on
scientific analysis or on a demand for consistency
with the state’s policies or with international trends
in a vain quest for predetermined benchmarks. It is
replete with difficulties when the Court or quasi-
judicial bodies use the same argument against
a multi-national oil company. In international
legal system, multinational corporations (MNCs)
are still not subjects of international law. In the
context of climate change, the scholarship is being
built, though on a shaky foundation, that MNCs
should bear mitigation obligations likewise of
state. The Milieudefensie Case, the Urgenda Case
and the fuliana Case demonstrate that the growing
emissions and the growing need to mitigate
supported by the scientific evidence are important
developments underpinned by  duty of care
arguments. They are expected to set the precedent
for climate change litigations supported by duty of
care arguments to protect climate.
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